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July 11, 2016 
 
Administration, Regulatory Secretariat (MVCB) 
ATTN: Ms. Flowers 
1800 F Street NW., 2nd Floor 
Washington, DC  20405–0001 
 

RE:  FAR Case 2015-0017, Combating Trafficking in Persons–Definition of  
 “Recruitment Fees” 
 
Dear Ms. Flowers: 
 
On behalf of the undersigned members of the Council of Defense and Space Industry 
Associations (CODSIA),1 we offer the following comments on FAR Case 2015-0017, 
Combating Trafficking in Persons–Definition of “Recruitment Fees”, published in the 
Federal Register on May 11, 2016.  As described herein and in the previous CODSIA 
letters addressing the rule “Ending Trafficking in persons,”2 we support government 
actions to combat trafficking in persons and to establish policies addressing the causes 
and effects of global trafficking, and welcome the long overdue FAR Council’s proposal 
defining the term “recruitment fees” as part of building an anti-trafficking regulatory 
framework.   
 
At the same time, we offer constructive comments distinguishing between misleading 
and fraudulent behavior designed to elicit fees illegally from employees and applicants 
and those actions that may be part of ethical hiring practices overseas.  We 
acknowledge that the term “recruitment fees” may have a specific technical meaning to 
those in the global community combatting human trafficking that equates with 
misleading and fraudulent behavior and is often synonymous with bad acts of human 
traffickers.  But the term “recruitment fees” in this proposed rule must be examined 
exactly as defined in the context of the FAR rules and not based on how other 
documents or guidance may classify the term.   
 
Further, we urge the government to follow through on the promise to provide further 
guidance on global supply chain due diligence and to provide appropriately scaled 
compliance tools designed to mitigate risk and address the detailed requirements of 

                                               
1
At the suggestion of the Department of Defense, CODSIA was formed in 1964 by industry associations with common interests 

in federal procurement policy issues. CODSIA consists of six associations – the Aerospace Industries Association, the American 
Council of Engineering Companies, the Information Technology Alliance for Public Sector, the National Defense Industrial 
Association, the Professional Services Council, and the U.S. Chamber of Commerce. CODSIA acts as an institutional focal point 
for coordination of its members’ positions regarding policies, regulations, directives, and procedures that affect them. 
Combined these associations represent thousands of government contractors and subcontractors.  A decision by any member 
association to abstain from participation in a particular case is not necessarily an indication of dissent.   
2CODSIA Letters dated December 17, 2013 and March 12, 2015.  
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sourcing plans to meet government expectations in the most efficient and effective way 
possible. 
 
Introduction  
 
The acquisition rules revising FAR Part 22.17 to add new policies and revise existing 
contract clauses to implement EO 13627, “Strengthening Protections Against Trafficking 
in Persons in Federal Contracts,” was finalized January 29, 2015 with an effective date 
of March 2, 2015.  At the time of final implementation, the term “recruitment fees” was 
left undefined so as to receive further input from the public comment process, but it was 
defined as a de facto bad act in the policy, subject to further clarity over its meaning.  
Among other things, the CODSIA comments emphasized the need for that clarity. 
Industry also expressed serious concerns over the lack of guidance on contractor due 
diligence with their supply chains and the meaning of an acceptable compliance 
framework.  This rulemaking proposes a new definition of “recruitment fees”, but does 
not address the prospect of further guidance on due diligence and compliance in the 
near future. 
 
As set forth in the 2014 proposed FAR rule, FAR 52.222-50(b)(6), Combating 
Trafficking in Persons, prohibited contractors, contractor employees and their agents 
from charging employees “recruitment fees,” but varying views on defining that term in 
the original comment process led the FAR Council to seek further input to insure that 
any definition did not expand beyond what was needed to maximize worker protections 
or lead to unintended negative consequences.   
 
To accomplish that objective, this FAR case poses a series of non-exclusive questions 
designed to further broaden the meaning of “recruitment fees” and specify distinct 
elements associated with fulfilling various aspects of the overseas hiring process.  In 
essence, the proposed rule attempts to define “recruitment fees” and then asks for input 
from the public whether enlargement of the term to include many other discrete 
functions, not otherwise specifically defined in the proposed rule, should be included in 
the final rules.  Those elements include virtually every step along the pathway to 
employment for overseas workers.  
 
The challenge to contractors working with this proposed definition is how wide-ranging 
the elements are within the context of the overall hiring process. Here the prohibited 
activities essentially require a federal contractor contemplating hiring individuals to pay 
for all direct and indirect costs of that process.  For example, several of the prohibited 
“recruitment fees” processes include medical and personal identity documents that an 
employer in the US would not otherwise be expected to pay.   
 
Notwithstanding that the individual prohibited elements will pose challenges to the 
overseas hiring process, it is reasonable to conclude that the costs to contractors to hire 
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individuals for work overseas on contracts will increase beyond what is currently spent 
on hiring employees either in the US or overseas now. 
 
Comments 
 

1. The term “recruitment fees” in FAR 22.1702 and 52.222-50(a) should be modified 
to reflect and emphasize fraudulent or misleading conduct of recruiters as 
follows: 
 
“Recruitment Fees include, but are not limited to, fees, charges, costs, 
assessments, or other financial obligations assessed against employees or 
potential employees, associated with the recruiting process, with the knowledge 
and intent to defraud or mislead such employees or potential employees, 
regardless of their imposition or collection-…” 
 
A knowledge or intent standard would distinguish between the illegal conduct of a 
recruiter (contractor or other third party) and standard hiring activities.  This could 
be very helpful where compliance plans and due diligence activities are 
presumed designed to prevent illegal and/or unethical human trafficking conduct 
by individuals or contractors overseas.  This qualification also would not 
undermine the intent of the EO and the governing statutes to discover individuals 
or contractors systemically engaging in the prohibited activities or attempting to 
entrap individuals in a life of indentured servitude or slavery.   
 

2. Notwithstanding the change recommended above, the rule should clarify that 
“recruitment fees” prohibited to be assessed against employees or potential 
employees by contractors, contractor employees or agents under the rules may 
be legally required by governmental entities in different nations, such as the 
personal cost to an individual to obtain a visa or a passport to enter or exit a 
country;  
 

3. The rule should clarify the meaning of the term “assessed” in FAR 22.1702 and 
52.222-50(a) or further explain how contractors, contractor employees or agents 
would legally “assess” such charges or costs prohibited under the rule to 
employees or potential employees; 
 

4. The term “remitted in connection with recruitment” in the FAR 22.1701(2) and 
52.222-50(a) definition of “recruitment fees” is confusing and out of context with 
the remainder of the paragraph which describes varying types of payment or 
remunerations that could be considered “recruitment fees”, but it has no other 
clear meaning with respect to recruitment fees or is duplicative or circular in its 
meaning, and should be stricken from the definition; 
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5. The term “…including, but not limited to-“ in the FAR 22.1701(2) and 52.222-
50(a) definition of “recruitment fees” cites a roster of third parties to whom 
payment could potentially be made by individuals not yet employed by a 
contractor and that may have no relationship whatsoever to the contractor 
subject to the rules.  Without knowledge of third party acts to seek “recruitment 
fees” from individuals not yet employed by a contractor requires that the 
contractor police actions by third parties. For example, the definition may include 
payment by individuals for resume writing services to a staffing firm that are 
forwarded to potential employers in the US.  The definition also does not limit 
such prohibited fee/payment actions to those done for the purpose of 
employment on a specific contract to which the clauses pertain, so that 
individual’s payments for various employment related services unrelated to a 
contractor recruitment or hiring process may violate the definition. We 
recommend that the FAR Council clarify that fees or other payments made by 
third parties have to relate directly to the contractor and/or contract to which 
compliance is sought. 
 

6. As stated above, the rule should distinguish between fraudulent or misleading 
practices in recruiting employees tied to the prohibited costs and those 
traditionally ministerial human resources tasks performed during the hiring 
process by contractors, contractors employees or the agents, such as submitting 
applications or interviewing job candidates; in some cases, the rule can be 
viewed as criminalizing the human resources process of overseas hiring, which 
we trust is not the intended purpose of defining “recruitment fees”; 
 

7. The definition in FAR 22.1702 and 52.222-50(a) prohibits 10 specific cost 
assessment categories, while the Discussion and Analysis Section (C) in the 
Preamble to the rule enumerates 14 other related and/or identical activities the 
FAR Council wants the public to consider nominating for prohibition under the 
definition. Many of these overlap or are interchangeable with each other, so it is 
unclear what the intention is except to broaden the policy definition with as many 
activities as possible to avoid future gamesmanship by bad actors seeking to find 
a loophole in the policy. We recommend that the FAR Council delete these 
enumerated elements and restrict the prohibitions to those that are directly 
related to “recruitment” functions conducted, or associated with, a misleading or 
fraudulent knowledge or intent as distinct from standard human resources 
practices conducted by contractors during the hiring process; 
 

8.  The FAR Council has requested comments on several questions posed in the 
rule preamble to the rule.  Generally, the questions presume that “Recruitment 
Fees” are prohibited and ask whether other costs or charges should also be 
included in the enumerated elements, presumably with the intent to further 
expand those elements.  If the knowledge and intent standard is adopted as we 
recommend above, it would not be necessary to create an exhaustive list of 
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activities for ensuring proper contractor behavior or effective oversight.  
Regardless, CODSIA still recommends distinguishing in the rules between the 
payment of fees traceable to bad acts/actors and those conducted in the normal 
course of a standard hiring practice.   

 
Conclusion  
 
We appreciate the opportunity to comment on a proposed rule and offer our availability 
to answer any questions you may have regarding these comments.  Please contact 
David Drabkin, CODSIA Administrator, at codsia@codsia.org for more information.  
 
Respectfully submitted, 
 
 

  
John Luddy 
Vice President National Security & 
Acquisition Policy 
Aerospace Industries Association 

James Thomas  
Director, Legislative Policy 
National Defense Industrial Association 

  

  
Alan Chvotkin 
Executive Vice President and Counsel 
Professional Services Council 

R. Bruce Josten  
Executive Vice President for Government 
Affairs  
U.S. Chamber of Commerce 

 
 
 


